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HIZ = XIHISEA (GIIAL)

NON DISCLOSURE AGREEMENT

This Agreement is made by and between :

i Commissariat & I'Energie Atomique, a French state-owned research entity with a scientific,

i technical or industrial activity duly organised under the laws of France and having its
registered office located at 25 rue Leblanc, immeuble « Le Ponant D » — 75015 Paris,
FRANCE, and declared at the Paris Register of Commerce and Trade (“Registre du i
Commerce et des Sociétés de Paris”) under the following registration number : R.C.S. Paris
B 775 685 019, represented by Mrs. Clotilde TURLEQUE, Head of Licensing and Intellectual

: Property Department, and duly authorised for the purposes hereof,

i acting on behalf of :

i hereinafter referred to as “CEA”,

i and

i The Korea Institute of Science and Technology, a government—commissioned R&D institute in

the Republic of Korea, with its head office located at 39-1, Hawolkok—dong, Seongbuk=ku,

Seoul, Korea, represented by Dr. Chi-Ho Choi, Chief of Project Contract Team, and duly
authorised for the purposes hereof,

acting on behalf of :
« Center for Fuel Cell Research of Energy and Environment Division, KIST
hereinafter referred to as “KIST”,
hereinafter called individually and alternatively the Receiving Party and the Disclosing Party,
the Party or together the Parties. ‘\ ;

WHEREAS the Parties in the framework of their Cooperation wish to pursue exploratory ]
{ discussions between themselves related to PEM Fuel Cell operation. The following topics will be }
more specifically concerned: i
Degradation mechanisms (related to membrane and catalyst behaviours)
Degradation mechanisms related to operation conditions (upon duty cycles, with polluted air and
hydrogen, under critical temperature and fluid supply conditions)

Advanced in situ characterisation methods, for example to follow water management
Understanding limitation of current tentative alternative components

And WHEREAS it is necessary for the Parties to disclose to each other certain of their

i proprietary information pertaining to the above subject matter, which information the
i Parties regard as confidential.

i : NOW THEREFORE, the Parties hereto agree as follows:

1 - As used in this Agreement the term "Confidential Information" shall mean any information
whether of financial, commercial or technical nature disclosed by the Disclosing Party to the
Receiving Party under this Agreement, which the Disclosing Party considers of a proprietary and
confidential nature whether in writing, orally, in the form of samples, models or in any form
whatsoever, provided that such written information is clearly and conspicuously marked as
proprietary and confidential and that such oral information is confirmed by the Disclosing
Party, and designated proprietary and confidential, in writing within thirty days from the
date of disclosure; provided, however, that information disclosed by the Disclosing Party
hereunder shall not be Confidential Information if it is: ‘\ g
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(a) already in the public domain or becomes available to the public through no breach of this
Agreement by the Receiving Party; or

(b) in the Receiving Party's possession prior to receipt from the Disclosing Party as proven by its
written records; or

(c) received independently from a third party free to disclose such information to the Receiving
Party; or :
(d) the result of developments undertaken by the Receiving Party as proven by its written records:
prior to the disclosure of such information and i
by members of the personnel of the Receiving Party having had subsequently no access to such

: information.

2 Nothing in this Agreement shall be construed as compelling a party to disclose any

: Confidential Information to the other, or to enter into any further contractual relationship.

3 The Confidential Information, all copies thereof and all rights thereto, shall remain the exclusive
property of the Disclosing Party.
All Confidential Information, whether original or copies thereof shall be promptly returned to
the Disclosing Party on receipt of the disclosing Party's written request therefore, and in

: which event the Agreement will be deemed to be terminated.

4 The Receiving Party undertakes during the term of this Agreement and for a period of five

: years (5) after the date of expiry or termination:
to safeguard Confidential Information as it does for its own proprietary information of like
importance, g
to keep all materials and documents bearing or incorporating any Confidential Informgson atits |
principal place of business at the address stated in this Agreement, g

to keep all Confidential Information disclosed under this Agreement separate from the documents
and records of the Receiving Party, 3

to divulge Confidential Information to its personnel for internal evaluation purposes only and
on a "need to know" basis, E

not to duplicate or otherwise reproduce Confidential Information except for such copies as the
Receiving Party may require for internal purposes as aforesaid, provided that all copies shall

contain the same proprietary and confidential notices and legends as appear on the original
Confidential Information,

not to use Confidential Information for other purposes than those of this Agreement,

not to divulge Confidential Information to any third party or any other Party to this Agreement
for any purpose, unless and until expressly authorized in writing to do so by the Disclosing party,
not to use, reproduce or store any information disclosed under this Agreement in any externally
accessible computer or electronic information retrieval system or transmit it outside of its
principal place of business.

5 Nothing contained in this Agreement shall be construed as granting or conferring upon the
Receiving Party, whether expressly or impliedly any right by license or otherwise under any
proprietary or statutory right of the Disclosing Party existing prior to or coming into existence after
the effective date of this Agreement.

6 This Agreement shall become effective when duly signed by the Parties and shall subsist for
12 months and unless renewed by mutual consent in writing shall then automati :

terminate. w ~ g :
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Date :

This Agreement shall become effective when duly signed by the Parties and shall subsist
for 12 months and unless renewed by mutual consent in writing shall then automatically
terminate.

All disputes arising in connection with this Agreement shall be finally settled under the Rules
of Conciliation and Arbitration of the International Chamber of Commerce by one or more
arbitrator appointed in accordance with the said rules. Korean law will be applicable and

Seoul (Korea) will be the place of arbitration if CEA is the Party demanding arbitration, :
and French law will be applicable and Paris (France) will be the place of arbitration if KIST is the
Party demanding arbitration. Procedures of arbitration shall be conducted in English.

Any notices for correspondence in connection with this Agreement shall be sent to:

- Mrs. LEFEBVRE-JOUD, if to CEA DRT/LITEN/DTH 17, rue des Martyrs, 38054 Grenoble
Cedex 9 - France

- Mr. GEBEL, if to CEA DSM/DRFMC/SPrAM17, rue des Martyrs, 38054 Grenoble Cedex 9 —
France

- Dr. Tae-Hoon Lim, if to KIST, Center for Fuel Cell Research P.O.Box 131, Cheongryang, Seoul
130-650, Korea

§ ForKIST: For CEA :

i Dr.

! Chief of Project Contract Team  Head of Licensing and Intellectual

Property Department
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9. Representations and Warranties

9.1 Licensor hereby represents and warrants to Licensee that all Intellectual Property
Rights transferred or licensed to Licensee hereunder are valid and subsisting, and no
grounds exist to invalidate or render unenforceable any such Intellectual Property Rights.

9.2 Licensor hereby represents and warrants to Licensee that the Licensed Products and
Licensee's use thereof as authorized herein will not infringe any intellectual property
right of any third party,

Licensor shall assume the defense of any suit brought against Licensee for
infringement of any patent or for the wrongful use of proprietary information of any
third party insofar as such suit is based upon a claim that the infringement or wrongful use is
attributable to Licensee's application without substantial modification of Technical
Information supplied under this Agreement. In any such suit, Licensor shall indemnify

Licensee against any damages or costs awarded in such suit in respect to such claim.

_94_




9.3 Licensor warranty that the Technical Information furnished to Licensee under this
Agreement is sufficient to manufacture the Licensed products. Licensor shall be
responsible for the damage resulting from defective Technical Information furnished to

Licensee by Licensor.

9.4 Licensor indemnifies Licensee for any claims of third parties based on product liability with
respect to the Licensed Products.
Licensor shall provide Proof of a product liability insurance to Licensee upon it's request.
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Article __ (Disclaimer of Warranties)

1 Licensee confirms and agrees that Products are hereby licensed and supplied to
Licensee on an “as is”basis. Licensee agrees to accept the license to use Products
and the delivery thereof on an “as is”basis.

2 THERE ARE NO WARRANTIES EITHER BY LICENSOR, WITH RESPECT TO
RPODDUCTS OR ANY PROPRIETARY RIGHTS THEREIN, EXPRESS OR IMPLIED,

INCLUDING THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS
FOR PARTICULAR PURPOSE.
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Section O - Representations and Warranties.

Licensor represents and warrants to Licensee that Licensor owns all right, title and
interest in and to all the Technology which Licensor will provide to Licensee under this
Agreement. Licensee understands and acknowledges that other persons may own or
possess similar technology and know-how, and such ownership or possession
shall not constitute a breach of Licensor's warranties hereunder. Licensor further
represents and warrants that the Technology being provided to Licensee is the same
technology as Licensor currently utilizes.
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No warranty of patentability, validity

1. Licensor gives no represents and warrants to Licensee, express or implied,
except as specially stated herein that all Intellectual Property Rights
transferred or licensed to Licensee hereunder are valid and subsisting, and no
grounds exist to invalidate or render unenforceable any such Intellectual
Property Rights

2. Royalties which are due prior to the final declaration of invalidity, but
which have not yet been paid, have to be paid in full. Any royalty already paid
by Licensee to Licensor shall not be refundable in any event
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Licensor represents : no infringement, validity

Licensor hereby represents and warrants to Licensee that, to the best of Licensor's knowledge

(i) the Licensed Products and Licensee's use thereof as authorized herein will not infringe any

intellectual property right of any third party
(ii) all Intellectual Property Rights transferred or licensed to Licensee hereunder are valid and
subsisting, and no grounds exist to invalidate or render unenforceable any such Intellectual

Property Rights
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“Licensor shall maintain Licensed Patents at its cost."
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Section O Infringement and Litigation

(1) Licensor shall defend the Licensed Patents against validity challenges by third parties. Licensee
shall take the necessary actions against infringers of the Licensed Patents.

(2) The cost of the infringement suit shall be borne by Licensee, the cost of an invalidity procedure
shall be borne by Licensor. Licensor may its own cost join the Licensee in an infringement
litigation.

(3) If Licensee pursues an infringement litigation by himself and receives damage payments for
lost profits or a reseonable royalty, he shall pay 25 percent of these damage payments to Licensor

as the contractual royalty of this agreement.
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If a license from such third party for such third party's patent or other industrial
property rights is unavailable, however, the parties hereto shall seek a solution
acceptable to both parties hereto provided however that if the parties hereto are unable
to find out any such solution, and then in the event that Licensee is obliged to
discontinue the manufacture and sale of Licensed Product under this Agreement,
either party hereto shall have the right to terminate this Agreement, without
payment of any damages or penalty to the other party hereto, by giving a sixty (60)
days' written notice to the other party hereto.
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Section O Exemption of Licensor's Liabilities

Licensee shall hold Licensor harmless from all liabilities, demands, damages, expenses, or
losses arising out of the use by Licensee of Patents licensed or Information furnished under this
Agreement, or out of the use, sale, or other disposition by Licensee of Products by use of such
Licensed Patents or Information.
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Section O - Licensor's Representation

Licensor hereby represents to Licensee that to its best knowledge and belief, on the
Effective Date the practice of any processes and/or products disclosed in the Patent
Rights or Know-How do not infringe upon any Third Party Patents

Section O Limitation of Licensor's Liabilities

Licensor's total liability to incur out of pocket costs in the defense of any suit or suits
and to pay damages awarded in any suit or suits shall be limited to the amount
theretofore paid to Licensor by Licensee under this Agreement, and Licensee shall
pay to Licensor any amounts to be required to be expended by Licensor in excess
of that limit.
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Section O Licensor's Liabilities Infringement

Licensor shall assume the defence of any suit brought against Licensee for
infringement of any patent or for the wrongful use of proprietary information of any third
party insofar as such suit is based upon a claim that the infringement or wrongful use is
attributable to Licensee's application without substantial modification of Technical
Information supplied under this Agreement. In any such suit, Licensor shall indemnify
Licensee against any damages or costs awarded in such suit in respect to such
claim.
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Section O Licensee's Cooperation to Licensor's Defense

The obligation of Licensor specified herein-above apply only if Licensee shall promptly
inform Licensor in writing of any claim of infringements of patent or other industrial
property rights or the wrongful use of proprietary information of any third party, and if
Licensor is given exclusive control of the defense of such claim and all negotiations
relating to its settlement and if Licensee shall assist Licensor in all necessary
respects in conduct of such suit.
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Exclusion of Warranty

Licensor makes no other warranty whether implied or expressed, and in particular
does not warrant that Licensee will be able to manufacture the Licensed products to
the same standard as Licensor manufactures the same products by using Licensed
Patents and Know-How.
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Warranty of Technical Information

Licensor warranty that the Technical Information furnished to Licensee under this
Agreement is the same Information that Licensor uses to manufacture the Licensed
Products in its own factory and that such Information is sufficient to manufacture the
Licensed products if properly utilized according to the instructions of Licensor by
competent persons skilled in the manufacture the Licensed Products
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Limitation by Third Party

Licensee shall notify Licensor in writing of any alleged infringement of any
Licensed Patent by any third party in Licensed Territory immediately after Licensee
obtains knowledge thereof. Whenever Licensor determines, in its discretion, that any
claim or action is necessary or advisable to insure the protection or prevention against
such alleged infringement of Licensed patent, Licensor may assert a claim or take
legal action against any such third party infringing Licensed Patent. In such event,
Licensee shall provide its full cooperation to assist in the prosecution of such
claim or action. Any resulting proceeds or judgement obtained shall accrue to
Licensor. Licensor shall not however be obligated to assert a claim or take legal
action against such third party infringing Licensed Patent, nor have a liability to
Licensee for failure to do so.

If for any reason Licensor fails to assert any claim or take legal action against such
third party infringing Licensed Patent, or if Licensor fails to diligently pursue such claim or
legal action, Licensee shall have the right to assert a claim or take legal action
against such third party. In such event, Licensor shall provide its full cooperation to
assist in the prosecution of such claim or action, but shall not be responsib#for.a:
of the cost of the litigation
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Quality Control and Product Liability

(1) Licensee shall produce the Licensed Products in the same quality as Licensor. The
Licensor has the right to inspect the Licensed Products for compliance with the
agreed quality and to enjoin the sale of Licensed Products of insufficient quality. This
right of inspection can be exercised by Licensor through personal inspection of the
production

(2) Licensee indemnifies Licensor with respect to all claims of third parties based
on product liability. Licensee also holds Licensor harmless for any claims of third parties
based on statements by Licensee with respect to the Licensed Products
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Product Liability

Licensee shall indemnify and hold harmless Licensor, Licensor's Subsidiary
and/or Licensor's Co-Developer from and against any claims, losses, damages
and/or liabilities including but not limited to product liabilities which may be
incurred by Licensor, Licensor's Subsidiary and/or Licensor's Co-Developer in connection
with Licensed Product manufactured and sold by Licensee under this Agreement or due
to any activities of Licensee under this Agreement.
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No warranty of safety

(1) Licensee shall endure that all Licensed Products supplied by or on behalf of Licensee
or any Sublicensee are safe, non-hazardous and comply with all regulatory
requirements applying to such Licensed Products in all jurisdictions within the Territory.

(2) Licensor makes no representation or warranties that the Licensed Products will
be safe, non-hazardous. Licensee will be responsible for any product liability
claims relating to the Products licensed to Licensee hereunder and their use, and
Licensor, its officers, employees and agents will have no liability to Licensee or any
Sublicensee whether in contract, tort, negligence or otherwise for any loss or damage
arising out of or in connection with the manufacture, supply or development of any
Licensed Products by or on behalf of Licensee or any Sublicensee which are not safe,
non-hazardous.
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